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EDITORIAL NOTES. 


Tue Lee@istaTure has before it the proposition agreed upon by the 
commission appointed last year to suggest amendments to the constitution 
with respect to the judiciary. These propositions do not involve any 
radical change. After years of public discussion of the subject and after 
much demand for a general doing away with our antiquated legal ma- 
chinery, this commission, made of fairly representative men, has no sub- 
stantial change to propose except that the Court of Errors shall have 
judges of its own and shall no longer be made up for the most part of 
the judges of other courts. The truth is, that this is the change-that all 
agree ought to be made, and that with respect to other matters thonght- 
ful men are not agreed upon what the change should be or whether any 
change ought to be adopted. There is a good deal of careless talk about 
the complication of our antiquated legal machinery. The machinery is 
for the most part simple enough, and it is not necessarily antiquated be- 
cause parts of it are called by old names. The system has grown up 
with the law and has adapted itself to the improvements in the law, and 
while the courts keep their old names they are quite as competent and 
ready to deal directly and quickly with the real question at issue as the 
courts with new names in other and more progressive jurisdictions. The 
question is not a question of names; it is a question of obtaining the most 
efficient body of judges for administering the law as it is. So long as 
we have two systems of law and equity it is not of vital importance 
whether or not the administration of them is distributed between two 
sets of judges, and so long as we have judges enough to hear jury cases 
at the circuits, it is of not much consequence whether they are called 
judges of the Supreme court or judges of the county courts. On these 
questions there are differences of opinion and it is perhaps well that the 
commission simply proposed the one change in our system that all are 
agreed ought to be made and has done nothing to provoke a discussion 
which might end in disagreement and failure. It was from necessity 
rather than design that the Court of Errors in 1844 was made up of the 
judges of other courts. There was not at that time judicial business 

3 





34 THE NEW JERSEY LAW JOURNAL. 


enough to warrant the creation of a separate Court of Appeals. The old 
court had been composed of the Governor and the Council, and the 
Council had at one time included the judges of the Supreme court. The 
Governor himself had been the Chancellor, and it was a natural solution 
of the difficulty to make the Supreme court judges and the Chancellor 
members of the court and to appoint six other judges in place of the 
members of the Governor’s Council. It is only remarkable that such a 
court should have survived so long after the necessity first had ceased. 
The business of the state and the demands upon the other judges have 
long required that there should be a separate Court of Appeals, and it 
would seem obvious that such a court ought to be provided for, at once 
without waiting for any further discussion of the general subject of 
judiciary reform. 





Ir 18 BEST in every way that the changes made in our judicial sys- 
tem should be made gradually and as a growth rather than all at once. 
The whole system is the result of growth and has not at any time been 
created by means of a constitution or code. It is better, therefore, to 
make improvements from time to time on our existing system than to 
attempt a general revision upon a plan belonging to the wholly different 
system of some other state. The creation of a new Court of Appeals 
will leave our system intact, but it will give us Supreme court judges 
who can devote to the county business all the attention it requires, and 
who will yet be subject to review on motion for a new trial and not 
merely by a writ of error. We shall thus have in effect county judges 
for the purpose of the despatch of business but shall not be subject to 
the absolute power that is promised by a judge who is himself the whole 
court, and is subject only to reversal on appeal. The position of the 
judges themselves as members of the Supreme court will be one of 
much greater dignity than belongs to circuit judges and the experience 
of a judge who sits both in the trial court room and with the court in bane 
makes of him a better judge in both capacities. It takes a better judge 
to avoid mistakes at the circuit than to correct them on the bench, and 
it would be unwise for us to give up the old plan of having Supreme 
court judges hold the cireuit when it is so easy to adapt it to the needs 
of the present time. Relieved of the work of the Court of Errors the 
Supreme court judges will have time enough for the circuit work, and 
being confined to no one county they can go where they are most 
needed, and two or more can sit at one time in those counties where the 
lists are the longest. 





In CoMP\RING the efficiency of our own courts with those of New 
York, for example, we must bear in mind that there a very large part 
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of the judicial work is done by references and that this increases enor- 
mously the expense of litigation. It is chiefly in equity cases that 
referees are employed. The judges having both law and equity cases 
to determine cannot take the time to hear long cases in equity and 
parties are compelled to go before referees if they would be heard at 
all. ‘The five judges of our Court of Chancery dispose of our equity 
cases in person and we may well be willing to maintain a separate court 
for the sake of having cases heard free of expense by judges of learning 
and experience. 





Tue Act of March 4, 1890, (Ch. 20) provided that any person ag- 
grieved by the order of any Circuit court discharging or making absolute 
a rule to show cause why a verdict should not be set aside, should be en- 
titled to a writ of error to the Supreme court to receive such order. In 
Falkner v. Dorland, 25 Vroom 409, (June Term, 1892,) this act was 
held to be unconstitutional upon the sole ground that its title does not 
express its object. The title was “A supplement to the act entitled ‘An 
act respecting writs of error, approved March 27, 1874.’” The object 
was to correct certain errors in the course of a common law case tried in 
the Circuit court, by means of a writ of error in the Supreme court. The 
act to which it was a supplement provided (section 5) that “All errors 
happening in any Circuit court shall be heard, rectified and determined 
either by the Supreme court or by the Court of Errors and Appeals at 
the option of the party prosecuting such writ of error.” The reasoning 
of the decision in Falkner v. Dorland was that the function of a writ of 
error is to review errors of law, that a question whether a verdict should 
be set aside is one of blended law and fact, and therefore, in the language 
of the Chief Justice, the decision of such a question is a function that 
does not appertain to writs of error. It is true that the question, whether 
a verdict ought to stand is generally one of blended law and fact, as 
most decisions in the course of a trial are. It may be as to whether the 
jury flagrantly disregarded the charge of the court, or misconducted 
themselves, or found a verdict palpably against the weight of evidence, 
or gave damages so excessive as to evince prejudice or passion. All 
these matters are questions of blended law and fact, or rather questions 
of law to be determined by their relations to the facts. At all events 
they are questions that may involve errors on the part of the judge of 
the Circuit court deciding them. And a supplement to an act providing 
that all errors happening in such court may be reversed by writ of error, 
would seem to express an object within the scope of that act. At any 
rate the act of 1890 declared the policy of the legislature that such errors 
should be subject to review. And it it was unconstitutional merely be- 
cause its title did not express its obiect, that defect can be easily remedied. 
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If a Supreme court judge at the Circuit makes such an error it can be 
reviewed before the court in banc, but, with the amendment of the act 
of 1890, the Circuit judge is left in final control of all such questions. It 
is held in many cases that error will lie to the refusal by a judge to non- 
suit, which is merely a question of the sufficiency of the evidence to 
make out a case for the plaintiff, and one which is necessarily one of 
blended law and fact. There seems to be no good reason why the policy 
of the Act of 1890 should not be made effective by a new act, which 
will avoid the constitutional objection that caused it to be annulled. 





THE RECENT mob of Italians in Judge Ingraham’s Court in New York, 
restrained with difficulty from a free fight over the conviction of a fel- 
low countryman for manslaughter, calls attention to the question how far 
a court can exclude the public from the court room. Throughout the 
trial the room was crowded with Italians of the lowest type divided 
into factions—one the friends of the dead man, and the other of the 
slayer. It was with the greatest difficulty that a general fight was pre- 
vented. The judge endured it until after bis charge was finished and 
then ordered the court room cleared. When the jury came in the mob 
was howling outside and pounding on the locked doors. Their exclu- 
sion in this instance, after the charge, cannot be said to have been a vio-- 
lation of the Constitutional provision that in all criminal prosecutions the 
accused shall have the right to a speedy and public trial. But court 
rooms are sometimes cleared, not because of the fear of violent disturb- 
ance, but because the evidence or proceedings are deemed unfit for the 
public ear. In two recent cases of this character, one in Maine (Wel- 
hamson v. Lacey 29 Atl. 943) and one in California (People v. Hartman 
37 Pac. 134), one for adultery and the other for rape, the convictions 
have been reversed on this ground. In the former case the court ex- 
cluded all but the parties and their witnesses, and in the latter all but 
the officers of the court and the defendant. On the appeals it was held 
in both cases very emphatically that the convictions could not be sus- 
tained ; that such trials must be public in all respects, with due regard 
to the size of the court room, the convenience of the Court, the right to 
exclude ob;ectionable characters and youth of tender years, and to do 
other things which may facilitate the proper conduct of the trial. A 
mob of Italians, ready to engage in a general fight over the question of 
the guilt of the prisoner which the Court was trying, were certainly ob- 
jectionable characters and to have excluded them wholly might have 
been so necessary to facilitate the proper conduct of the trial as to have 
made it quite in accordance with the Constitutional provision. 





THE ENGLIsH Court of Appeal has recently held in Scholfield v. The 
Earl of Loudesborough, that a person who accepts a bill of exchange 
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drawu in such a way as to facilitate fraudulent alteration incurs no 
liability to an innocent endorsee who is damnified by the alteration, re- 
versing Young v. Grote, 4 Bingham 253. The Master of the Rolls 
and Lord Justice Rigby held that the forgery, which was the alteration 
in question, and not the act of the defendant, was the immediate cause 
of the plaintiffs being misled. 





IN THE cases of Elmer v. West Side Railway Co. and Westcott v. 
Bridgeton, Cedarville and Port Norris Railway Co, the Supreme Court 
has recently filed a memorandum directing that the writs of certiorari 
be dismissed. These cases furnish another illustration of the manner 
in which the proceeding in certiorari may be used by a single indi- 
vidual to delay a public work and to deprive a community of the advan- 
tages to result from it, desired by a large majority. The street railways, 
which were the subjects of the proceedings in two cases, were located, 
one of them in Bridgeton and one in a township adjoining, and were to 
form a continuous line. All preparations had been made to construct 
them. The consent of a large majority of the land-owners had been 
filed, and the municipal authorities had consented to the locations, when 
writs of certiorari were allowed in the application of a single land- 
owner in each case. The writs were issued April 17, 1894. The work was 
stopped by the allowance of the writs, the cases were argued at June 
term and after the lapse of many months both writs were dismissed. 
Meanwhile the companies have been thwarted by a successful proceed- 
ing in certiorari in securing a passage over a bridge permitted by the 
Board of Freeholders, have given up their enterprise and dissolved their 
organization, so that their success in these two cases is a fruitless victory. 
It seems desirable that some legislative provision should be made that 
in any application for the writ to review any public work in actual prog- 
ress, the whole matter shall be heard and determined in some summary 
way before the writ is allowed, or at least before a stay of the work is 
permitted. This has been the practice for many years in Massachusetts. 
See Farmington Water Power Co. v. Commissioners, 112 Mass. 206, 
where Gray Ch. J. said: ‘ The uniform practice of this court for many 
years has been to hear the whole case upon the petition in order to avoid 
unnecessary delay and expense to the parties, and to enable the Court 
_ to deal with the substantial justice of the case untrammelled by merely 
formal and technical defects in the record.” 





ENGLAND during the year 1894 has had three Attorney-generals and 
three Solicitor-generals. Sir Charles Russell, Sir John Rigby, and Sir 
Robert Reid, have held the office of Attorney-general during that year, 
and Sir John Rigby, Sir Robert Reid and Sir Frank Lockwood, have 
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each been Solicitor-general. Sir Charles Russell is now Lord Chief Justice 
and Sir John Rigby a Judge of the Court of Appeal, succeeding Lord 
Davey. Sir Robert Reid is now Attorney-general and Sir Frank 
Lockwood Solicitor-general. 





SIR SAMUEL ROMILLY. 


In Macaulay’s Diary are these words: ‘‘Read Romilly’s Memoirs. A 
fine fellow, but too stoical for my taste. I love a little of the Epicurean 
element in virtue.” If we look in the index to the Life of Romilly under 
the name “ Macaulay,” we find this passage in the Diary, under date of 
January 30, 1818: 

I dined at Stephen’s with Wilberforce, Brougham, * Macaulay, Mackintosh, William 
Smith and Harrison. The object of our meeting was to consider in what way the unhappy 


condition of the negroes in the West Indies can be most advantageously brought before 
Parliament, with a view to some legislative measure being adopted for their relief. 


This is one of the last glimpses that we get of Romilly. In the year 
1818 the health of his wife was failing and his anxiety for her preyed on 
his mind. The last entries in his diary are pathetic : 

Oct. 9. Slept for the first time after many sleepless nights. 

10th. Relanse of Anne. 

Lady Romilly died on the twenty-ninth day of October, 1818. Four 
days later, on the second of November, Romilly inflicted on himself a 
fatal wound. The consequent loss of blood relieved his head, and re- 
stored him to reason. And so, himself again, he passed away in the 
sixty-second year of his age. Three years before he had written in his 
diary, of a friend who had met a similar fate, words that may stand for 
his own eulogy : 

Poor Whitbread this morning destroyed himself, as it should seem, in a sudden fit of in- 
sanity. He was the promoter of every liberal scheme for improving the condition of man- 


kind, the warm and zealous advocate of the oppressed in every part of the world, and the 
undaunted op; oser of every species of corruption and ill-administration. 


Aside from his public character, Romilly was in himself an interesting 
man, and his autobiography and diary is one of the best and one of the 
best written books of its kind. I quote from it three striking passages, 
both for the interest that they have in themselves, and to exhibit the 


charm of his admirable style : 
August 16, 1796. 

I sit down to write my life; the life of one who never achieved anything memorable 
who will probably leave no posterity, and the memory of whom is therefore likely to sur- 
vive him only till the last of a few remaining and affectionate 1riends shall have followed 
him to the grave. A subject so uninteresting will hardly awaken the curosity of any one 
into whose hands this writing may chance to fall, and I may almost be assured of having 
no reader but myself. In truth, it is for myself that [ write, for myself alone; for my owm 
instruction and my own amusement. In old age, if I should live to be old, I may finda 

*Zachary Macaulay. 
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pleasure, congenial to that season of life, in retracing the actions and seutiments of my 

youth and of my manhood, less imperfectly than by the aid of an impaired and decaying 

memory, and as it were in living again with relations and with friends long deceased. 
Tanhurst, August 28, 1813. 

After an interval of seventeen years | am about to resume the task of writing my life; a 
task undertaken in very different circumstances, and with very different views, from those 
with which I now resumeit. When I began to set down the few events of my unimport- 
ant history, I was living in great privacy ; I was unmarried, and it seemed in a very high 
degree probable that I should remain so. My life was wasting away with very few lively 
enjoyments, and without the prospect that my existence could ever have much influence on 
the happiness of others; or that I should leave behind me any trace by which, twenty 
years after I was dead, it could be known that ever I had lived. But since that period and 
within the last few years, [ have been in situations that were more conspicuous; and 
though it has never been my good fortune to render any important service, either to my 
fellow creatures or to my own country, yet, fora short period of time, at least, some degree 
of public attention has been fixed on me. It is, however, with no view to the public that 
I am induced to preserve any memorial of my life; but wholly from private considerations, 
It is in my domestic life that the most important changes have taken place. For the last 
fifteen years my happiness has been the constant study of the most excellent of wives; a 
woman in whom a strong understanding, the noblest and most elevated sentiments, and the 
most courageous virtue, are united to the warmest affection, and to the utmost delicacy of 
mind and tenderness of heart; and all these intellectual perfections are graced and adorned 
by the most splendid beauty that human eyes ever beheld. She has borne to me seven children, 
who are living ; and in all of whom I persuade myself that I discover the promise of their 
one day proving themselves not unworthy of such a mother. Some of them are of so 
tender an age that I can hardly hope that I shall live till their education is finished, aud 
much less that I shall have the happiness to see them established in life; and of some it is 
not improbable that I may be taken from them while they are yet of such tender years 
that as they advance in life, they may retain but little recollection of their father. To 
these, and even to my dear wife, if, as I devoutly wish, she should many years survive me 
it may be a source of great satisfaction to turn over these pages; to learn or recollect what 
I was, what I have done, with whom I have lived, and to whom I have been known. Such 
is the information that these pages will afford, and they will, | fear, afford nothing more. 
Of instruction there is but little that they can supply; what to shun or what to pursue, is 
that of which a life, so little chequered with events as mine, can hardly present any very 
striking le-sons. I have been in no trying situations; the force of my character has never 
been called forth ; I have fallen into no very egregious faults; I have had the good for- 
tune to escape those situations which generally lead to them; but, from the pious affection 
which may have been instilled into my children’s minds, they may set a considerable value, 
and take a lively interest in facts, which to the rest of mankind; must appear altogether insipid 
and indifferent. It is, therefore, to enjoy conversation with my children, at a time when I 
shall be incapable of conversing with any one; and to live with them, as it were, long af- 
ter I shall have descended into my grave, that I proceed with this narrative of my life. 

1806. 

February 8th. I this day received information from Mr. Fox that I was appointed to 
the office of Solicitor-General. 

This is the commencement of my public life. May I (though it is more than I dare ex- 
pect or hardly hope for) be as happy in it as I have hitherto been in privacy and obscurity ! 
I have determined to keep a journal of all those transactions of my life which can be of 
any importance to the public or to myself. I may hereafter probably find it very useful to 
ascertain past events with more accuracy than a memory so defective as mine could enable 
me to do; and in recording every day the acts of my life, I shall be compelled to reflect 
on them, and on the motives by which I have been actuated, and, as it were, to pass a judg- 
ment on my conduct before it is too late for any self-confession to be of use. 


Considering the times in which he lived the character of Romilly may 
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be called unique. It has been said that as England is an island so every 
Englishman makes his house an island, and becomes, so far as he can, an 
island himself. This obdurate individuality is a great trait, but not a 
lovely one, and has gone far to make the Englishman what he is, a being 
feared, trusted, respected and disliked by all the other tribes of the hu- 
man family. Never was this insularity of the English more pronounced 
than between the close of the French Revolution and the acces- 
sion of George IV in 1820. Shocked by the horrors of the Reign of 
Terror, barred out from the continent by the Berlin and Milan decrees 
and menaced by the greatest military genius of modern times, what 
wonder that the English nature was thrown in on itself and ran with 
intenser force in a narrower channel ; that Pitt had to drop his projected 
reforms and address himself solely to the public safety ; that Lord Eldon 
weighed like an incubus on the spirit of liberty; that Castlereagh af- 
fixed the seal of England’s approval to the enslaving treaties of 1815; 
and that all general and generous ideas were for the time submerged in 
the flood that burst from the ancient fountains of conservatism! The 
blithe expansiveness of the age of Elizabeth, the courtly cosmopolitanism 
of the era of Pope and Chesterfield, were frozen at their source. The 
authorities were setting themselves, by press gang, pillory and libel suit 
to repress insubordination and flog the laggards into line, and the na- 
tional energy, on land and sea, with Jervis and Nelson and Wellington, 
was furnishing demonstrations of that Fortieth Article of the popular 
faith, that one Englishman can whip three Frenchmen. It was just at 
this ungenial time that there appeared and passed across the stage of 
public action the great figure of Samuel Romilly ; the most un-English of 
Englishmen, humane in spirit to a degree incomprehensible to that 
prize fighting age, cosmopolitan in tone and culture, liberal in politics, 
rational in religion, as great a master of the law as Eldon, and worthy as 
he of the woolsack, and yet instinct with the spirit of reform. 

The grandfather of Samuel Romilly was of a good family, residing 
near Montpellier in the south of France. He was brought up in the 
Protestant faith and fled from the religious tyranny of Louis XIV to 
England. where he married the daughter of another French refugee, 
and supported himself in trade. His youngest son Peter, born in 1712, 
was bound apprentice to a jeweller in the city of London, married the 
daughter of a French refugee, and had several children, of whom 
Samuel was one. He was born on the first of March, 1757. Samuel’s 
mother was an invalid and he grew up a sensitive, imaginative boy 
under the care of an excellent servant, and learned at home the familiar 
use of the French language. To his teachers, who were ignorant and 
brutal, he owed nothing. His father, a prosperous jeweller in the city 
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of London, hoped to see the boy a lawyer, but Samuel got an early 
aversion to this plan, as he thus relates : 


My father endeavored by his conversation, to give me a favourable opinion of the way 
of life of a lawyer, an attorney I should say, for his ideas certainly soared no higher. But, 
unfortunately for the success of his plan, there was one attorney, and only one, among 
his acquaintance, a certain Mr, Liddel, who lived in Threadneedle Street, in the city, and 
was. I believe, a man eminent enough in his line. He was a shortish fat man, with a 
ruddy countenance, which always shone as if besmeared with grease; a large wig which 
sat loose from his head; his eyes constantly half shut and drowsy; all his motions slow 
and deliberate; and his words slabbered out as if he had not exertion enough to articulate. 
His dark and gloomy house was filled with dusty papers and voluminous parchment deeds ; 
and in his meagre library I did not see a single volume which I should not have been 
deterred by its external appearance from opening. The idea of a lawyer and of Mr. Lid- 
del were so identified in my mind, that I looked upon the profession with disgust, and en- 
treated my father to think of any way of life for me but that; and, accordingly, all 
thoughts of my being an attorney were given up as well by my father as myself. 


His real education was self-imparted, and perhaps no boy ever admin- 
istered to himself a more severe and remarkable course of study. It 
suggests the prodigious drill which sharpened and disciplined that exqui- 
site machine, the mind of John Stuart Mill. But Mill’s training was 
not self-imposed. A closer parallel is the passionate study of poetry and 
criticism which occupied Alexander Pope between the ages of twelve 
and twenty ; which made him the first literary artist of his age, and 
ruined his health for life. Romilly was of stronger fibre. Beginning at 


the age of about sixteen, with a little assistance from a teacher, he read 
through in the course of three or four years every prose writer of the 
ages of pure Latinity, except those who treat merely of technical sub- 
jects, such as Varro, Columella and Celsus. He says in his narrative: 


I had gone three times through the whole of Livy, Sallust, and Tacitus; I had read all 
Cicero, with the exception, I believe, only of his Academic questions, and his treatises, 
De Finibus and De Divinatione. I had studied the most celebrated of his orations, his 
Laelius, his Cato Major, his treatise De Oratore and his Letters, and had translated a great 
partof them. Terence, Virgil, Horace, Ovid and Juvenal, I had read again and again. From 
Ovid and from Virgil I made my translations in verse, for so I ought to call them, rather 
than poetical translations. At the time, however, they appeared to me to have such merit 
that I remember reading with triumph, first, Dryden’s translations and then my own, to my 
good-natured relations, who concurred with me in thinking that I had left poor Dryden at 
a most humiliating distance; a proof certainly not of the merit of my verses, but of the 
badness of my judgment, the excess of my vanity, and the blind partiality of my friends. In 
ranging through such a variety of authors and studying their works I did not imagine I 
was doing anything extraordinary. With great simplicity I supposed that a similar course 
of reading entered into the plan of education adopted at our public schools and universi- 
ties. Greek I attempted, but with no success; and, after seriously considering the difficul- 
ties which the language presented and the little probability that there was at my time of 
life of my ever becoming completely master of it, or even of my making in it any wlerable 
progress, without sacrificing a large portion of time which might be more usefully employed, 
I renounced the hope of ever reading the Greek writers in the original. I determined, how- 
ever, to read them, and I went through the most considerable of the Greek historians, 
orators, and philosophers in the Latin versions, which generally accompanied the original 
text. My realing hal been so various, that [ had acq tired some slight knowlelge of a 
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good many sciences. Travels had been one of my favourite subjects; and, as I seldom read 
either travels or history without maps before me, I had acquired a tolerable stock of geo- 
graphical knowledge. I had read, too, a good deal of natural history, and had attended 

several courses of lectures on natural philosophy, given by Martin, the optician in Fleet 
Street, by Ferguson, and by Walker. My father’s taste for pictures and prints could 
hardly fail of being communicated to his children. I found a great source of amusement 
in turning over the prints he was possessed of, became a great admirer of pictures, never 

omitted an opportunity of seeing a good collection, knew the peculiar style of almost 
every master, and attended the lectures on painting, architecture, and anatomy, which were 
given at the Royal Academy. Such were my pursuits and amusements. 


At the age of sixteen Romilly was articled to a Mr. Lally, one of the 
sworn clerks in Chancery, and having little to do, soon laid out a boyish 
plan of his future life, which was, to follow his profession just as far as 
was necessary for his subsistence, and aspire to fame by his literary 
pursuits. While zealously pursuing his studies he became acquainted 
with a Mr John Roget, a clergymau and a native of Geneva, who soon 
married his sister. Roget was an admirer of the writings of his 
countryman Rousseau, and inspired Romilly with passionate enthusiasm 
for that now unread author. Rowilly writes, and the passage is worth 
quoting for the light it throws on the romantic and imaginative side of 
his natare : 

With what astonishment and delight did I first read the writings of Rou-seau! I seemed 
transported into a new world. His seducing eloquence so captivated my reason, that I 
was blind to all his errors. I imbibed all his doctrines, adopted all his opinions, and em- 
braced his system of morality with the fervor of a convert to some new religion. That 
enthusiasm has long since evaporated; and though I am not even now so cold and insen- 


sible as to be able under any circumstances to read his writings with an even and languid 
pulse and unmoistened eyes, yet [am never tempted to exclaim, Malo cum Platone errare, 


quam cum aliis vera sentire, a motive which I once seriously inscribed in the first page of 


Emile. But though the writings of Rousseau contain many errors on the most important 
suljects, they may yet be read to great advantage. There is, perhaps. no writer so capable 
of inspiring a young mind with an ardent love of virtue, a fixed hatred of oppression, 
and a contempt for all false glory, as Rousseau; and I ascribe in a great degree, to the irra- 
tional admiration of him, which I once entertained, those dispositions of mind from which 
I have derived my greatest happiness throughout life. 


About the close of his twenty-first year, against the advice of most of 
his friends, who thought that his delicate health and native modesty un- 
fitted him for the labor, he resolved to abandon the clerk’s office and 
qualify himself for the higher branches of the legal profession. He 
therefore entered himself on the soviety of Gray’s Inn, and pursued the 
same severe course of intellectual training. He says: 


As I read, I formed a common-place book ; which has been of great use to me, even to 
the present day. It is, indeed, the only way in which law reports can be read with much 
advantage. It was not, however, to law alone that I confined my studies. I endeavored 
to acquire much general knowledge. I read a great deal of history ; I went on improving 
myself in the classics; I translated, composed and endeavoured (though I confess with a 
success little proportioned to the pains I took) to form for myself a correct and an elegant 
style; I translated the’ whole of Sallust, and a great part of Livy, Tacitus, and Cicero; I 
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wrote political essays, and often sent them without my name to the newspapers, and was. 
not a little gratified to find them always inserted; above all, I was anxious to acquire a 
great faculty of elocution, which I thought indispensably necessary for my success, In- 
stead, however, of resorting to any of those debating societies which were at this time 
much frequented, I adopted a very useful expedient, which I found suggested in Quinctil- 
ian; that of expressing to myself, in the best language that I could, whatever I had been 
reading; of using the arguments I had met with in Tacitus or Livy, and making with 
them speeches of my own, not uttered, but composed and existing only in thought. Occa- 
sionally, too, I attended the two Houses of Parliament; and used myself to recite in 
thought, or to answer the speeches I had heard there. That I might lose no time, I gen-. 
erally reserved these exercises for the time of my walking or riding, and, before long, I 
had go well acquired the habit of it, that I could think these compositions as I was passing 
through the most crowded streets. 


His health broke down under the strain, aggravated by fatigue and ex- 
posure while standing guard at the Inns of Court during the Lord George 
Gordon riots. Outside of the pages of Barnaby Rudge and of Erskine’s. 
masterly speech in defense of Lord George Gordon, there is probably 
nowhere to be found so vivid a picture of this period of turbulence as in 
the diary and letters of Romilly. It is characteristic of the man that 
at this time he learned Italian in order to divert his mind from his ill- 
health. This was in 1780, when he was twenty-three years old. A trip. 
to Switzerland and France restored his tone, and he resumed his studies, 
and in 1783 was called to the bar. He devoted his most serious atten- 
tion to equity practice, but in his earlier years gave considerable time 
to criminal business, for the sake of the employment thus afforded. He: 
rose steadily to the head of the Chancery Bar and to the enjoyment of 
an annual income, derived from his profession, of eight or nine thousand 
pounds, and aspired, not without reason, to the Chancellorship. Among 
the most interesting of his literary reniains are some reflections upon the 
duties of that great office, and an outline of reforms which a Chancellor 
might institute. His independence probably gave offence to the King 
and prevented his promotion beyond the office of Solicitor-General, 
which he held for one year, during which time it became his duty to 
prosecute Lord Melville. The speech that he delivered on this impeach- 
ment may be found in Howell’s State Trials and is a model of forensic 
skill and eloquence. The diary contains this interesting passage con- 
cerning Lord Erskine : 

Although the new administration has been formed in general of the public men of ‘the 
greatest talents and highest character of any in the country, yet there are some few ap- 
pointments which have been received by th: public with much dissatisfaction, and none 
with more than that of Erskine to be Lord Chancellor. The truth undoubtedly is, that he 
is totally unfit for the situation. His practice has never led him into courts of equity; 
and the doctrines which prevail in them are to him almost like the law of a foreign 
country. It is true that he has a great deal of quickness, and is capable of much applica- 
tion; but, at his time of life, with the continual occupations which the duties of his office 


will give him, and the immense arrear of business left him by his tardy and doubting pre- 
decessor, it is quite impossible that he should find the means of making himself master of 
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that extensive and complicated system of law which he will have to administer. He acts, 
indeed, very ingenuously on the subject; he feels his unfitness for his office, and seems 
almost overcome with the idea of the difficulties which he foresees that he will have to 
encounter. He called on me a few days ago, and told me that he should stand in great 
need of my assistance, that I must tell him what to read, and how best to fit himself for 
his situation. “ You must;” these are the very words he used to me, “ you must make me 
a Chancellor now, that I may afterwards make you one.” 

As to Lord Eldon, Romilly does not hesitate to say that the business 
of the court never got along unless the Chancellor was laid up with ill- 
ness, so that the Vice Chancellor could do the work; for Eldon heard 
cases slowly and never decided them. So much for Romilly as a lawyer. 

There are other aspects of his life of more general interest; notably 
his relations with France and Frenchmen, and his eminent career of 
twelve years as a parliamentary leader and popular reformer. Indeed, 
his public life began before he had a seat in Parliament, for he studied, 
as Edmund Burke did before him, in that school of statesmanship, the 
gallery of the House of Commons, and his letters, while he was yet a 
youth, contain reports of the debates, and analyses of the arguments in 
the manner of Hume, which are to-day of considerable historical value. 
It may be said of him, as Burke said of his own son, ‘‘ He was made a 
public creature.” His diary, which he kept during the whole of his 
very active parliamentary career, is crowded with interesting material. 
To take an example from the lighter vein, here is one of the pleasantries 
that came so easily from the lips of Lord North: 

In private company the other day, he said that the opposition who had always com- 
plained of his publishing lying Gazettes, were no sooner in office than they set off with a 
Gazette more full of lies than any of his had been, for it contained a string of paragraphs, 
each beginning,“ His Majesty has been pleased to appoint,” &c., when it is certain that the 
King was not pleased at any one of those appointments. 

The austere gravity with which Romilly took his public duties is 
shown by the fact that he broke off social relations with Mr. Percival, 
whom he liked, because he disapproved of his political course. ‘I 
could not,” he says, “ continue in habits of private intimacy and inter- 
course with one whom in public I had every day to oppose.” This was 
the exact opposite of the course which the geniality of Mr. Seward led 
him to adopt towards the senators from the Southern states. 

Sir James Stephen, in the introduction to his Digest of the Law of 
Evidence, says, in speaking of Bentham, that some of his books are 
like exploded shells, buried under the ruins which they have made. The 
same is true of much of Romilly’s work as a law reformer, for it is hard 
for this generation to realize the inconceivable brutality of the former 
English law, and the equally inconceivable insensibility of the public. 
We read in Blackstone’s Commeutaries, written in 1768: 


The punishment of high treason in general is very solemn and terrible. 1. That the 
offender be drawn to the gallows and not be carried or walk; though usually (by connivance 
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at length ripened by humanity into law) a sledge or hurdle is allowed to preserve the 
offender from the extreme torment of being dragged on the ground or pavement. 2. That 
he be hanged by the neck and then cut down alive. 3. That his entrails be taken out 
and burned, while he is yet alive. 4. That his head be cut off. 5. That his body be 
divided into four parts. 6. That his head and quarters be at the King’s disposal. (Note. 
This punishment for treason Sir Edward Coke tells us is warranted by divers examples in 
Scripture, for Joab was drawn, Bithan was hanged, Judas was embowelled, and so of the 
rest. Inst. 211), 


Who does not remember the parting of Waverly and Fergus Mac 
Ivor at Carlisle Castle in 1745 ? 


‘** We part not here!” said Waverly. “O yes we do; you must come no farther. Not 
that I fear what is to follow for myself.” Fergus said proudly. “Nature has her tortures 
as well as art, and how happy should we think the man who escapes from the throes of a 
mortal and painful disorder in the space of a short half hour? And this matter, spin it 
out as they will, cannot last longer. But what a dying man can suffer firmly may kill a 
living friend to look upon. This same law of high treason,” he continued, with astonish- 
ing firmness and composure, “is one of the blessings, Edward, with which your free 
country has accommodated poor old Scotland ; her own jurisprudence, as I have heard, 
was much milder. But I suppose one day or other, when there are no longer any wild 
Highlanders to benefit by its tender mercies, they will blot it from their records as level- 
ling them with a nation of cannibals. The mummery, too, of exposing the senseless head ; 
they have not the wit to grace mine with a paper coronet; there would be some satire in 
that, Edward. I hope they will set it in the Scotch gate though, that I may look even 
after death, to the blue hills of my own country, which I love so dearly. The Baron 
would have added, ‘Moritur et moriens dulces reminiscitur Argos.” 


It is true that this hideous punishment was not inflieted after 1745, 
but it remained the law of the land, beyond the power of the judges to 
change, and was mitigated only by connivance of the executioner. 
Again and again was Romilly foiled before he could induce Parliament 
to purge the statute book of this disgrace. On April 9, 1813, he writes 
in his diary: 


The bill is lost, and the ministry have the glory of having preserved the British Law by 
which it is ordained that the heart and bowels of a man convicted of treason shall be torn 
out of his body while he is yet alive. 

Feb. 7, 1812. I moved for and obtained leave to bring in a bill to repeal the Act of 39 
Eliz., chapter 17, which makes it a capital offence for soldiers or mariners to wander and 
beg, without a pass from the magistrate or their commanding officer. 

Feb. 17, 1813. In the House of Commons I moved for leave to repeal so much of the 
Act of King William as punishes with death the offense of stealing privately in a shop, 
warehouse or stable, goods of the value of five shillings ;” 


a bill which had been thrown out in the House of Lords in the session 
1810-11. This bill was again defeated in the House of Lords by Lord 
Ellenborough. and Lord Eldon, and was re-introduced by Romilly in 
1816. He writes under date of March 26, 1816; 


Lord Stanhope, whom I saw to-day in the House of Lords, told me that he was against 
both of my bills. His arguments against the Freehold Estates bill are not worth repeat- 
ing; but of the Shoplifting bill he said, “it was a bill to screen the greatest villains upon 
the face of the earth, men who were much worse than murderers.” I stared with astonish- 
ment, as well I might ; and my astonishment was not much diminished when he pro- 
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ceeded to explain his meaning. There are, he says, in London, a great number of children 
who are thieves by trade. They are educated, he says, to this trade by men; such men 
are the greatest of villains. Shoplifting is sometimes, nay frequently, committed by these 
boys, and, when the boys are capitally convicted, the men who put them on committing 
these crimes are accessories before the fact, and might be capitally convicted too; and by 
this means one might bring to the gallows these worse than murderers. 


Well might Romilly write : 


If any person be desirous of having an adequate idea of the mischievous effects which 
have been produced in this country by the French Revolution and all its attendant horrors, 
he should: attempt some legislative reform on humane and liberal principles. He will then 
find, not only what a stupid dread of innovation, but what a savage spirit, it has infused 
into the minds of many of his countrymen. 


It would be tedious to enumerate the legislative barbarities which 
Romilly helped to bury. Suffice it to say that he was foremost in every 
reform—in the abolition of the slave trade, the mitigation of the criminal 
laws, the amelioration of imprisonment for debt, the cheapening and 
speeding of Chancery proceedings, and the subjection of freehold estates 
of intestates to the claims of simple contract creditors. It is interesting 
to notice that in 1805 he was appointed by the Bishop of Durham to the 
Chancellorship of Durham, a judicial office of great dignity and antiquity, 
because of the interest felt by the Bishop in a pamphlet written by 
Romilly on the importance of bringing into general use a more humane 
mode of slaughtering cattle, and, generally, on the wisdom, in a moral 
and political point of view, of weaning men from the habit of contem- 
plating with indifference the sufferings of any sensitive beings. 

But perhaps, to most readers, the chief interest of Romilly’s Memoirs 
lies in his relations with France. Of French blood on the side of both 
parents, he was thoroughly at home in French society, and was on inti- 
mate terms with many eminent Frenchmen, especially Mirabeau, with 
whom he had a voluminous correspondence. He first visited Paris in 
1781, met d’Alembert and Diderot, and saw the King go to Notre Dame 
in great state to return thanks for the birth of a Dauphin. In the same 
church, eight years later, he saw the colors of the National Guard re- 
ceive the benediction of the Archbishop. In 1783 he made a second 
visit to Paris where be met Dr. Franklin, who greatly impressed him. 
He writes : 

Of all the celebrated persons whom, in my life, I have chanced to see, Dr. Franklin, 
both from his appearance and his conversation, seemed to me the most remarkable, His 
venerable patriarchal appearance, the simplicity of his manner and language, and the 
novelty of his observations, at least the novelty of them at that time to me, impressed me 
with an opinion of him as of one of the most extraordinary men that ever existed. The 
American Constitutions were then very recently published. I remember his reading us 
some passages out of them, and expressing some surprise that the French government had 


permitted the publication of them in France. They certainly produced a very great sen- 
‘sation at Paris, the effects of which were probably felt many years afterwards. 
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Romilly was again in Paris in 1789, when he saw much of Mirabeau, 
of whom he writes as follows: 


Of all Mirabeau’s extraordinary talents, his faculty of availing himself of the knowledge 
and abilities of others was perhaps the most extraordinary. As an author, he has pub- 
lished the works of others, and, with their permission, under his own name, and as if they 
were his own. The eight octavo volumes which he published on the Prussian Monarchy 
were entirely, as to everything but the style, the work of M. de Mauvill on. His tracts 
upon finance were Claviere’s; the substance of his work on the Cincinnati was to be found 
in an American pamphlet; his pamphlet on the opening of the Scheldt was Benjamin 
Vaughan’s; and I once saw him very eager to undertake a great work on geography, of 
which he was totally ignorant, in the expectation that M. de Rochette, a gedgrapher of 
great merit, and with whom he had contracted great intimacy, would supply him with all 
the materials for it. As an orator, he on many occasions delivered in the National Assem- 
bly speeches as his own, which had been composed for him by others; and so much confi- 
dence had he in the persons who thus contributed to establish his reputation, that he has 
sometimes, to my knowledge, read at the tribune of the Assembly speeches which he had 
not even cast his eyes upon before, and which were as new to himself as to his admiring 
audience. 


About this time, upon the request of a French friend, Romilly made 
.a compilation of the Rules of the House of Commons for the use of the 
National Assembly. It was traaslated by Mirabeau but was never used. 
Romilly says in a sagacious passage which is quoted with approval by 
Dr. Francis Lieber in his work on Civil Liberty and Self Government : 


Much of the violence which prevailed in the Assembly would have been allayed, and 
many rash measures unquestionably prevented, if their proceedings had been conducted 
with order and regularity. If one single rule had been adopted, namely, that every mo- 
tion should be reduced into writing in the form of a proposition before it was put from the 
chair, instead of proceeding, as was their constant course, by first resolving the principle as 
they called it (decreter le principe) and leaving the drawing up what they had so resolved 
(or, as they called it, la redaction) for a subsequent operation, it is astonishing how great 
an influence it would have had on their debates and on their measures. When I was af- 
terwards present, and witnessed their proceedings, I had often occasion to lament that the 
trouble I had taken had been of no avail. 


Romilly saw Paris again with Mr. Fox in 1802, during the peace of 
Amiens, and looked with interest on the mild and serene countenance of 
the First Consul, and yet again in 1815, after the battle of Waterloo. 

What had Romilly to say to the problems of the soul? He was a 
man of natural seriousness and piety and his tone of religious thought 
resembles that of Burke, though it is somewhat colder. On the last 
page of his dairy for the vear 1812 is the following prayer, which ex- 
hibits the earnestness and gravity of his nature, and suggests also the 
thought that he was deficient in a sense of humor: 

Almighty God! Creator of all things! the source of all wisdom, and goodness, and virtue, 
and happiness! I bow down before thee, not to offer up prayers, for I dare not presume to 
think or hope that thy most just, unerring, and supreme will can be in any degree in- 
fluenced by any supplications of mine—not to pour forth praises and adorations, for I feel 


that 1 am unworthy to offer them, but, in all humility, and with a deep sense of my own 
-Ansignificance, to express the thanks of a contented anil happy being for the innumerable 














48 THE NEW JERSEY LAW JOURNAL. 


benefits which he enjoys. I cannot reflect that [am a human being, living in civilized 
society, born the member of a free state, the son of virtuous and tender parents, blessed 
with an ample fortune, endowed with faculties which have enabled me to acquire that for- 
tune myself, enjoying a fair reputation, beloved by my relations, esteemed by my friends, 
thought well of by most of my countrymen to whom my name is known, united to a kind, 
virtuous, enlightened, and most affectionate wife, the father of seven children all in perfect 
health, and all giving, by the goodness of their dispositions a promise of future excellence, 
and though myself far advanced in life, yet still possessed of health and strength which 
seem to afford me the prospect of future years of enjoyment; I cannot reflect on all these 
things and not express my gratitude to thee,O God! from whom all this good has flowed. 
I am sincerely grateful for all this happiness. I am sincerely grateful for the happiness of 
all those who are most dear to me, of my beloved wife, of my sweet children, of my rela- 
tions, and of my friends. I prostrate myself, O Almighty and Omniscient God, before thee. 
In endeavoring to contemplate thy divine attributes, I seek to elevate my soul toward thee; 
I seek to improve and ennoble my faculties, and to strengthen and quicken my ardour for 
the public good ; and I appear to myself to rise above my earthly existence, while I am 
indulging in the hope that I may at some time prove an humble instrument in the divine 
work of eniarging the sphere of human happiness. 


Thackeray, in his lectures on the Four Georges, tells how he used to 
revel in the anticipation of dissecting the character of George the 
Fourth. But when he came to deal with him, what did he find? 
Clothes, and under them more clothes, and under that, nothing. When 
what was adventitious was stripped away, there was no remainder. Not 
so with the true man whose life we have dwelt upon. His baronetcy 
and official station, his triumphant election for Westminster at the head 
of the poll in the last year of his life—these things do not arrest the 
mind, which passes at once to the beauty of virtue, the exeellency of 
dignity and the strength of power that inhered in him, and he stands 
before the eye like an antique stature, strong and pure as the enduring 
marble, and darkened only by the shadow of his tragic end. 

FREDERIC ADAMS. 





LYMAN MARTIN v. GOLDEN STAR FRATERNITY. 


(Essex Circuit Court, Janunry 11, 1895.) 


Demurrer— Beneficiary associations—Gift of beneficiary certificate—Pay- 
ment and acceptance of dues—Extent of interest. 


On demurrer. 


Cup, J. In this case the defendant demurs from the declaration. 
The first objection to the declaration is that the declaration does not 
allege the defendant to be a body corporate, and that the declaration 
does not show that it, the defendant, has the right to sue or to be sued, 
ete. The act of the legislature, found in the laws of eighteen hundred 
and ninety. page 210, meets this ob,ection. This act amends the 
act of 1885. The plaintiff sues as the assignee of the administrator of 
Lizzie P. Martin, and as the assignee of Charlotte %. Martin. The 
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action is brought to recover the amount due on a contract of insurance. 
The certificate of insurance was issued to Lizzie P. Martin, and Charlotte 
S. Martin was named as the beneficiary. Charlotte S. Martin predeceased 
Lizzie P. Martin. After the death of Charlotte S. Martin, the bene- 
ficiary, the assessments or dues were paid by Lizzie P. Martin. If 
Charlotte S. Martin had survived her daughter, her right to the fund 
named in the certificate of insurance would be unquestioned. The objec- 
tion raised to the declaration by the demurrer interposed, is that it failed 
to show any legal right in the plaintiff to demand the sum above referred 
to. The insistment of the defendant is that the policy was made out to 
Lizzie P. Martin, that by the terms of the contract the insured had the 
right to nominate a beneficiary, who should receive the proceeds of the 
policy in the event of the death of the insured, and that such a bene- 
ficiary was named by Lizzie P. Martin, and that Charlotte S. Martin, 
the beneficiary, having predeceased the insured Lizzie P. Martin, had the 
right to nominate another beneficiary ; and that because she did not avail 
herself of this right the defendant is absolved from the performance of its 
eontract, notwithstanding the fact that the insured continued to pay the 
premiums and the defendant accepted them. That is, that the contract, 
under the above stated circumstances, imposes no obligation on the de- 
fendant to pay the money called for in the certificate of insurance to an- 
other person. 

As has been stated, the plaintiff represents all the rights that were of 
Lizzie P. and Charlotte S. Martin. If the plaintiff cannot maintain this 
action, then no action can be maintained for the recovery of this money. 
The fact that payments were made after the death of the beneficiary 
and received by the defendant, shows that this was not the construction 
the parties in interest put on the contract. 

This is an action brought to recover the amount due on a contract of 
insurance. There is one principal application to all classes of insurance 
contracts and that is, that it is a contract that the insurer will pay a cer- 
tain sum of money on the happening of a certain contingency. The per- 
son entitled to receive, or who may be benefitted by the payment may be, 
indeed is often, unknown to the insurer. But it is nevertheless a con- 
tract to pay on the happening of a certain contingency. In the case in 
hand the contingency upon which the payment was to be made has hap- 
pened. The obligation of the defendant to pay has thus been estab- 
lished. The recovery of a judgment by the plaintiff would 
operate as an absolute bar to a suit brought by any other 
person to enforce this contract. The judgment would thus afford 
protection to the defendant. As has been said, if the plaintiff can- 
not maintain this action, then no other person can establish a legal claim 
to the money represented by the certificate of insurance ; in other words, 
4 
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the defendant is to be held absolved from its contract to pay. A view 
so inconsistent with natural justice, and in such direct conflict with the 
rule adopted by the courts for the construction of contracts of this class, 
and so at variance with the conduct of the parties in dealing with the 
contract after the death of the beneficiary named, ought not to be adopied 
by the court unless the position assumed by the defendant is impreg- 
nable. In the brief filed by the defendant it seems to be assumed that 
after the death of Charlotte, Lizzie P. had the right to nominate another 
beneficiary. A careful inspection of the certificate—the only evidence 
of the contract before the court—fails to show the existence of any such 
right. Nor does it follow as a necessary implication from the contract 
that she had such a right. The certificate of insurance was a chose in 
action in the hands of Charlotte; there is nothing to show that she did 
not give a valuable consideration for it; that she, Charlotte, had a 
vested interest in the certificate, in the view of the decision of Landrine 
v. Knowles, which is a case in point. Even if the premiums had been 
paid by Lizzie, and Charlotte had not given a valuable consideration for 
the chose in action, still, in the language of the court in Landrine y. 
Knowles, the gift is voluntary; but it is virtually accepted as a gift and 
nothing remains to be done but to pass the interest to the beneficiary. 

Under the decision of Landrine v. Knowles, 1 must hold in this case that 
Charlotte S. Martin, in her lifetime, had a vested interest in the fund 
represented by the certificate of insurance. The extent of this interest 
is at this time immaterial, as it cannot affect the right of action by the 
plaintiff, but only the quantum of the recovery. 

In the brief handed in by the defendant, a distinction is sought to be 
drawn between associations of the character of the defendant and ordinary 
life insurance companies. In Holland v. Chosen Friends, Justice Depue, 
in speaking to this point, says: ‘‘ Whatever may be the status of an as- 
sociation of this character in its social, charitable and purely benevolent 
features, the relations between the association and such of its members as 
have become beneficiary members under its relief fund scheme are essen- 
tially a contractual relation. The right of a member to participate in 
that fund is a right arising from contract, and in its effect does not differ 
essentially from an ordinary policy of insurance. The rights of the 
parties are to be determined by an inspection of a certificate of insurance 
issued to the deceased and the laws, rules, regulations and requirements 
referred to in the certificate. After the terms of the contract are so 
ascertained the rights of the parties are determined with as much 
exactness as in the case of an ordinary policy of insurance.” 

I have given my reasons for holding this demurrer, but there is one 
other matter it is my duty to refer to. The demurrer is general to the 
whole declaration. The declaration consists of three counts. The third 
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count. is for money had and received, to which a demurrer will not lie. 
The demurrer is overruled, and twenty days is given to the defendant 
to plead. 





ALBERT W. STEVENSON ET ALS., v. ALBERT MEEKER ET ALS. 
(Essex Circuit Court, Dec. 5, 1894) 


Mechanics lien—Assignment of contract— Waiver. 


CHILD, J.: By consent of the parties the jury in this case was waived, 
and the matter was heard before the court The suit was brought to 
enforce the lien of the plaintiffs, (trading under the firm name of the 
Essex Lumber Company), as material—men, against the premises des- 
cribed in the lien claim in evidence. The plaintiffs having proved the 
making of the contract between Meeker & De Vausney, and the defen- 
dant Talifario, and the furnishing of the material for which the lien is 
sought, to the builder, and the non-payment for the same by Meeker & 
DeVausney, and the assignment of the contract between Meeker & De- 
Vausney and the defendant Talifario, for the erection of the building, 
to the plaintiffs, rested. The defendant, Talifario, thereupon moved to 
non-suit the plaintiffs on the ground that the evidence established the 
fact that the plaintiffs had waived their right of lien by accepting from 
Meeker & DeVausney an assignment of the building contract, the evi- 
dence showing that at the time of the assignment the contract had not 
been performed by Meeker & DeVausney, and further, that the assign- 
ment of the contract between Meeker & DeVausney and the defendant 
Talifario, by the defendants, Meeker & DeVausney, to the plaintiffs was 
inconsistent with the right of the plaintiffs to file the lien. 

The assignment referred to recites the fact that Meeker & DeVausney 
were indebted to the plaintiff in the sum of $2,000, and further recites 
that, for the purpose of securing the payment of the said sum, the as- 
signment of various contracts specified in the assignment is made. The 
assignment then provides that the plaintiffs may collect the money due, 
or to grow due on said contracts, and may also perform the same, and 


- may hold the said contracts until the sum of $2,000 is produced. The 


contract—that is the assignment—recites that the contracts are assigned 
for the purpose of securing the payment of the debt of Meeker & De- 


' Vausney to the plaintiffs Power is given the plaintiffs to collect the 


money due upon the contracts specified, and to perform the same. But 
no time limit is fixed in the assignment for the doing of these acts by 
the plaintiffs. 

I am unable to find that the acceptance of this assignment by the 
plaintiffs was a waiver of their right of lien against the defendant, Tali- 
fario’s, property ; it was not an agreement by the lienor to accept from 








52 THE NEW JERSEY LAW JOURNAL. 


the defendant different security for the same amount; the security did 
not proceed from the owner, nor was it security for the amount, and I 
am unable to find that it was the intention of the parties to the assign- 
ment that the credit giver Meeker & DeVausney by the plaintiffs should 
be extended to any certain date, or, in fact, extended at all. The 
assignment must be recorded as collateral to the original debt of Meeker 
& DeVausney to the plaintiffs. Its legal effect was not to extend the 
time of payment of the debt wholly, owing by Meeker & DeVausney to 
the plaintiffs, or to postpone or suspend the right of action of the plain- 
tiffs against Meeker & DeVausney. 

I hold that the acceptance of the assignment by the plaintiffs from 
Meeker & DeVausney was not a waiver of their right to file a lien. Nor 
was the acceptance of the assignment inconsistent with such right of lien. 

The motion to non-suit is denied and the defendants are allowed ap 
exception. 





ANDREW LOVE, RECEIVER, ETC., v». ROBERT McNABB, BUILDER AND OWNER, 


(Union Circuit Court. Opiion Filed January 14, 1895.) 


Mechanics’ lien claim—Partnership—One partner cannot bind by sealed 
instrument—He can execute sealed release. 


Tried, by consent, before the court without a jury. 


Mr. Charles A. Reed for the plaintiff. 
Mr. W. S. Angleman for the defendant. 


VAN SyckeEL, J: I find the facts of this case to be as follows: 

The firm of E. Mercier & Co., composed of Edward Mercier and 
Charles Ulrich, furnished materials for erection of a building upon lands 
of the defendant in the lien claim described to the amount of $521.47. 
The whole amount of this claim, less $94.88, was for materials furnished 
prier to December 4, 1893. 

On the application of one of the partners, the plaintiff, Andrew Love, 
was appointed receiver of the firm, and he thereupon filed a lien claim in 
due form of law to secure the said sum of $521.47, and issued summons 
to recover said sum as required by the statute. In defense the defendant 
produced a release under seal dated December 4, 1893, for so much of 
the said claim as was for material furnished prior to that date. 

The release is signed ‘‘E. Mercier & Co. [SEAL],” the signature of the 
firm being signed by one of the partners, the consideration being one 
dollar. 

The facts are undisputed, and the only question in the case is whether 
one partner can execute a release under seal, and, if so, whether it can 
be assailed by showing that there was no consideration given to the part- 
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nership for it. The release was executed before the proceedings were 
taken to appoint a receiver. 

The general rule is well settled that one partner cannot bind the firm 
by a sealed instrument, but to this rule there is the equally well settled 
exception that he may execute a release under seal of the partnership 
claims. He cannot by a sealed instrument create an obligation against 
his firm, in cases where a seal is essential, but he may release a claim 
due the firm Stead v. Lott, 3.Bing. 103; Bacon’s Ab’gm’t, Title “ Re- 
lease D.” 

In Preson v. Hooker, 3 Johns. 68, the release under seal was executed 
by one of the partners in the firm name as in the case in hand. 

Chancellor Kent held this release to be binding upon the firm. 

The following cases are to the same effect: 1 Wend. 326; 2 Wend. 
251; + Binney 375; 14 Johnson 387; 8 Pick. 63; 4 Kent 465. 

The release being duly executed under seal to discharge the claim, 
parol evidence is not admissible to show a want of consideration. Lord 
v. Brookfield, 8 Vr. 552; Aller v. Aller, 11 Vr. 446. 

In the latter case it was expressly declared that the fact that it is 
voluntary is not a defense. 

In view of these authorities I hold that the release discharged so much 
of the debt as was contracted prior to December 4, 1893. 

I find in favor of the plaintiff for the balance of the claim, viz.: $94.88, 
with interest, amounting in all to the sum of one hundred dollars and 
fifty-seven cents ($100.57), and that said debt is a lien upon the land and 
building in the said lien claim described. 





AMERICAN SAW CO. v. FIRST NATIONAL BANK OF TRENTON. 
(Mercer Circuit Court, Jan. 28, 1895.) 


Reference—Referee’s report—Power of court. 


On motion to vacate the order of reference in the two cases of the 
American Saw Company v. The First National Bank. 


Messrs. Collins & Corbin and Mr. James Buchanan for plaintiffs. 

Mr. Wm. D. Holt, Mr. Wm. M. Lanning, Mr. C. H. Beasley, for 
defendants. 

In his decision, Justice REED said: 

It is moved that the order of reference in this case heretofore made in 
this Circuit court be vacated, and the report of the referee be set aside. 
The motion is made on two grounds: 

First, that there was no power in this court to appoint a referee. 
Second, that the referee has exceeded his power. 
This motion would regularly be made in the Supreme court, but a 
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stipulation between counsel has left the record in this court for a jury 
trial, which has been demanded by the defendants. 

Under these conditions I can regard the motion as an attack upon the 
evidential force of the report as if it were offered in evidence upon the 
trial. 

Upon the first point I have no doubt that the cause was referrable. 

The veiw is similar to that in Gopsels v. Henry, 5 Vroom, p. 435. 
There were common counts in that case as here, mixed with questions 
of law, but the ascertainment of these questions of the power in Bissell 
and the knowledge of the bank were absolutely essential in the decision 


of the case 


Nor was the referee to set out the evidence, but only his 


conclusions from the evidence, which he has done. 





PRICE v. MONOHAN & O'NEIL. 


‘oreclosure—Parties.—Com- 
plainant, and defendant Monohan, 
are each the undisputed owner of 
an equal undivided one half part of a 
house and lot incapable of division. 
Defendant holds under a conveyance to 
him as administrator c. t. a. of O'Neil, 
expressed upon its face to have been 
made in payment of a mortgage debt 
due Monohan as such. To a bill for 
partition Monohan only was made de- 
fendant. One of three beneficiaries rn- 
der the will applied and was made a 
party defendant, and by combined an- 
swer and cross-bill set up his interest in 
O’Neil’s estate and showed who were 
the other parties interested therein. 
Held: 

1. It was not the duty of the com- 
plainant to bring in the other parties be- 


Partition— 


fore proceeding further with his suit. 

2. In the absence of allegation and 
proof of some special reason tc the con- 
trary, Monohan is entitled to the pro- 
ceeds of the sale of his share in the land 
for the purpose of the execution of the 
will. 

3. Even if a case were made authoriz- 
ing this court to arrest the fund and ad- 
minister it in this court, it could only 
be done by bringing in all the parties 
interested under the will. 

4, If it be proper practice to engraft a 
suit for the administration of the per- 
sonal estate of a decedent upon g suit 
for partition, the litigation raised there- 
by ought not to retard the other parties 
to the partition in its orderly prosecu- 
tion. 


On motion to confirm Master’s report in partition. 
Mr. Dixon for the motion. 
Mr. J. S. Voorhees, contra. 


Pityey, V. C. (Orally): 


The question involved in this motion is one 


of some importance, but as it has been thoroughly argued, and as I have 
no doubt how it should be disposed of, I will state the result, with my 


reasons, at once. 


The motion is to confirm the report of a Master to whom it was re- 
ferred to ascertain the state of the title in a suit for partition. 
The facts, briefly stated, and eliminating unimportant details, are as 


follows : 
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The complainant is the undisputed owner of an equal undivided one- 
half of a house and lot in New Brunswick, so situate that it cannot 
be divided, and files his bill for partition. The legal title to the other 
one-half is in the defendant Monohan, as administrator with the will an- 
nexed of one O’Neil. As such administrator he loaned money of the 
estate to the former owner of the undivided one-half now owned by him, 
and took from such owner a mortgage to himself as administrator upon 
the mortgagor’s half interest to secure the loan. The mortgagor being 
unable to pay the interest, made a deed of conveyance of the mortgaged 
interest to Monohan as administrator, which states upon i:s face that it is 
given in payment of the indebtedness secured by the mortgage. The 
deed to Monohan does not declare the trust in any way, except so far as 
it may be inferred from the fact that he is described therein as adminis- 
trator, etc. The complainant, in his bill, made Monohan the only defen- 
dant. Subsequently one of the three beneficiaries under the will of 
O’Neil applied to this court to be made a party defendant, and was so 
admitted, and filed a combined answer and cross-bill setting out the will 
and naming the other beneficiaries, but did not make them parties or 
bring them in by process. In this state of the pleadings the usual refer- 
ence was made to a Master to ascertain the state of the title. At the 
hearing before him the defendant beneficiary claimed a right in the 
premises by virtue of his interest under the will of O’Neil in his estate, 
and asked the Master to pass upon it. This the Master declined to do, 
on the ground, stated by him, that all the persons interested under the 
will were not parties to the suit, nor before him to be heard, and accord- 
ingly reported that the legal title to the one-half of the premises was in 
the complainant, and the other one-half in Monohan. 

Objection is now made on behalf of the beneticiary on the ground that 
the Master should have ascertained and stated his rights under the will 
of O’Neil. : 

I think that the Master’s conclusion is entirely correct. The counsel 
of the beneficiary has fallen into the error of overlooking the distinction 
between an active trust and a naked trust. The trust here is an active 
trust, which entitles the trustee to the possession of the trust estate or 
fund. If the deed to Monohan had stated, in so many words, that he 
held it in trust for John Smith or Peter Jones, the result would have 
been that the naked legal title would have been in Monohan, but the ac- 
tual equitable title would have been in the trustee named in the deed ; 
and in case of either an actual partition or a sale of the premises the 
part set off to Monohan, whether in specie or money, would have ac- 
tually belonged, by the terms of the deed, to his cestu: que trust, and he, 
Monohan, would have had no right to touch it. But such is not the case 
made by the answer and cross-bill of the beneficiary. That pleading 
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discloses no facts forming a reason why this court should refuse to pay 
the proceeds of the sale in this case to Mr. Monohan. Accepting the 
title to the land in place of the money due him, and secured by the mort- 
gage upon it, did not change the character of the fund, which is money 
to be received by the administrator and paid and distributed according 
to the will. The court that appointed him as administrator c. t. a., 
has confided to him the duty of receiving this money and paying it ac- 
cording to the terms of the will, and this court has no right to divert it 
from his hands, unless it is shown that he is either insolvent or unworthy 
by reason of his personal character to have it pass through his hands. 
The legal title to it is in him, with the actual right of having it in his 
possession for the purposes of the will. 

And even if it were otherwise, and the defendant had alleged some 
reason for the diversion of this fund from the hands of the administrator, 
I should be of opinion that such reason would not entitle him to stay the 
complainant in the progress of his suit until the rights of all the parties 
interested under the will of O’Neil could be settled in this court; but 
that, if this court has jurisdiction under proper circumstances to settle 
those rights in a suit for partition, the proper practice would be to defer 
that contest until the actual partition has taken place and the land or 
money, as the case may be, is separated trom that of the complainant, 
whose rights are not disputed. Moreover, I doubt the propriety of this 
court permitting a suit to administer the personal estate of a decedent 
to be engrafted upon an ordinary suit for partition of lands. 

The contention of counsel of defendant was that the effect of his show- 
ing by his answer and cross-bill, that other persons besides himself were 
interested in the estate of O'Neil, was to stay the suit and compel the 
complainant, if he wished to get on with his partition, to amend the bill 
and bring in the other cestuis que trustent. 

The mere statement of the proposition seems to me to refute it. In 
my judgment if there be any necessity, by reason of the personal char- 
acter or pecuniary responsibility of the administrator, why this fund 
should be arrested in this court and not be permitted to go into his 
hands, that equity should be administered in an independent suit to be 
brought by the cestuis que trustent against the administrator, and should 
be confined in its scope to the shares of the cestuis que trustent, the legal 
title to which stands in the administrator, and should not be made use of 
to delay the complainant in the orderly prosecution of his suit for parti- 
tion. 

It was urged that it was the policy of this court to settle all matters 
of dispute relating to the same subject matter in one suit. But I think 
that it would be stretching that policy too far to make it reach a case of 
this kind Disputes among defendants in foreclosure cases as to the 
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priorities and amounts of their several incumbrances were instanced. 
But in suits for foreclosure, where the complainant’s mortgage is a first 
lien, and no dispute is raised as to its amount or priority, I am unable to 
see on what principle this court can stay the complainant in the orderly 
progress of his suit in order to enable defendants, who all admit his 
right, to settle disputes among themselves as to priorities and amounts 
due. I am aware that it is quite common practice to do so, but it seems 
to me it can only obtain upon the acquiescence, if not the consent of the 
complainant. If he demands a prompt decree and sale, the only way 
that I know of, consonant with proper practice, that the defendants, ad- 
witting his priority, can obtain the delay in the sale necessary to settle 
disputes among themselves, in which he has no interest, is to pay, with 
right of subrogation, the amount admitted to be due to the complainant, 
and let him take his money and be discharged from the cause. If they 
are unable to do this, they must, if he demands it, let the property 
be sold pending their litigation and have the surplus money paid into 








court to await the result of the further litigation. 
The report will be confirmed and decree for sale made without preju- 
dice to the rights of the answering defendant. 


——- — e 
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THE PORTRAIT. 

Every member of the Bar of the State 
will quickly recognize the excellent steel 
engraving of this month as that of the late 
Joseph Dorsett Bedle, LL. D., late Gov- 
ernor and Justice of the Supreme court, of 
New Jersey. 

Mr. Bedle was born at Middletown Point, 
(Matawan), County of Monmouth, in this 
State, January 5, 1831. He was of English 
descent, and his ancestors were among the 
early settlers of the State. His father was 
Thomas I. Bedle, a merchant, and his 
mother, Hannah Dorsett, whose family 
came to Monmouth County from Bermuda 
over a century anda half ago. The chief 
part of his early education was obtained at 
the academy at Middletown Point, which 
was famous in that section of the State. He 
read law five years, a longer period than 
usual, the most of which time was spent in 
the office of the late Hon. William L. Day- 
ton, at Trenton, New Jersey, but during 
that time he attended the law school at 
Ballston Spa., New York, one winter, and 





also pursued his studies a short time with 
Hon. Henry 8. Little in his native town. 
While engaged in the study of law he de- 
voted much of his time in acquiring knowl- 
edge of a historical and literary character, 
particularly connected with the profession 
of the law. 

He was admitted to practice by the Su- 
preme Court of New Jersey, June 1853, 
and immediately settled in Middletown 
Point, where he soon acquired an excellent 
practice and reputation, his industry and 
ability being early marked. In the spring 
of 1855, he moved to Freehold, the County 
seat of Monmouth County, where he im- 
mediately took high rank as a sound and 
skillful lawyer and advocate. His closeness 
of study and professional application were 
prominent traits in his character, and his 
advance at the bar was so rapid that in 
March, 1865, while only thirty-four years 
of age, he was nominated by Governor 
Parker, and confirmed by the Senate, as a 
Justice of the Supreme Court of the State 
to sueceed Hon. Elias B. D. Ogden, one of 
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New Jersey’s distinguished judges, who had 
lately died. 

The circuits of Judge Ogden were in the 
northern part of the State, embracing the 
counties of Hudson, Bergen and Passaic, 
and to these Judge Bedle succeeded. The 
business of these circuits was heavy, and a 
change of residence for convenience, became 
necessary. For that reason he moved to 
Jersey City, where he has since resided. 
The judicial career of Judge Bedle covered 
about ten years, during which time, in the 
Supreme court and the Court of Errors 
and Appeals, and at the Circuits, he 
gained a high reputation for a most faithful, 
intelligent and just administration of the 
duties of his office. He had strong com- 
mon sense, a clear knowledge of the law, a 
fearless integrity, and in the trial of jury 
cases his judicial qualities were pre-emi- 
nent. His prominence upon the benen and 
satisfactory performance of his duties natur- 
ally drew the attention of the public 
towards him, and in such a way, that while 
he was upon a second term, having been re- 
appointed judge, there grew up a strong 
disposition to elect him Governor. The 
country was then very much depressed, and 
the times were hard, and there was a tend- 
ency in the minds of the people to select 
an Executive who had been out of the 
arena of politics. Although Judge Bedle 
had always been a Democrat, yet no parti- 
sanship had been shown on the bench, and 
he was looked upon as able to satisfy their 
demands. The Democratic convention nomi- 
nated him for governor in the fall of 1874, 
and he was elected by the large majority of 
13,233, over a very popular competitor. 
Previous to his nomination he publicly an- 
nounced, in answer to a letter addressed to 
him npon the subject, that he was not a can- 
didate, and although if nominated would not 
decline, yet he would take no part iu the 
campaign, but would continue to perform 
the duties of his office as usual, making no 
personal effort whatever for his election, 
and that if the people determined that he 
should serve them as governor he would 
then resign his office of judge and obey their 
will. He strictly carried out his purposes 
without swerving, and was elected to the 





office of governor untrammeled and without 
any entanglements. 

No person could have entered upon the 
office of governor with more independence 
than he did. He was inaugurated January 
19, 1875, and served the constitutional term 
of three years. A writer in a biography of 
the governor says: “ Most unmistakably 
was he called to his honorable post by the 
popular voice, whose expectations were in no 
sense disappointed. His administration from 
the first was marked by ability, prudence, 
and a patriotism inspired by an earnest 
desire for the public welfare. By his statese 
manlike views and noble aims he firmly in- 
trenched himself in the respect and regard 
of the community.” He took an active part 
in behalf of the state in promoting the suc- 
cess of the great centennial in Philadelphia 
in 1876, and much of the honor of the state 
in that exhibition was due to him. During 
his term occurred the famous riots of 1877. 
His management at that time, both of 
the civil and military power of the state, 
showed a judgment and prudence of the 
highest type, and resulted in the com- 
plete preservation of the peace of the state 
and the opening of the great lines of travel 
therein. As governor he was always a foe 
to extravagance and fraud, and his adminis- 
tration was wise and pure and economical, 

Upon his retirement from office in Janu- 
ary, 1878, he resumed, in Jersey City, the 
practice of law, and from that time to the 
present has been actively engaged therein. 
At the close of his term as governor he de- 
clined to return to the bench, although then 
offered a reappointment, preferring to pur- 
sue his profession while in health and 
vigor, and in the full maturity of middle 
age. His success asa practitioner justified 
his conclusion, and no lawyer in the state 
had more important matters in his hands 
than he, in all branches of the law. 

It has been said of him: “ Asa judge on 
the bench, as a governor of the state, in 
his practice at the bar, and in his deport- 
ment as a citizen, the weight of exalted 
character was always conspicuous on his 
side of the scales.’ The same writer also. 
says: “Judge Bedle is an instance of a man 
who, ata comparatively early age, achieves 
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the highest honors of his state, apparently 
without having passed through any, of the, 
highways and by ways of the politician. Such 
instances in-these days are so rare that 
they must be set down as exceptional in the 
history of politics in this or any other 
country. His progress to the high posi- 
tions, he has occupied has been quiet, digni- 
fied, and, we may say, almost boiseless. We 
at no- time find him pushing himself. into 
any of the high places he has occupied: A 
most worthy example, surely, and one which 
we generally haye to seek for in the passed 
and better times of the republic.” 

From the time of his -return to the bar 
until his death, he was constantly engaged 
in the conduct of the lx aviest causes pend- 
ing during that time in the state, notably 
among which may be menticned those of 
the arbitration between the State and the 
Morris and Essex Railroad Company, the 


litigation between the New Jersey Junction, 


and National Docks Railway Company and 
the Pennsylvania Railroad Company, and 
the proceedings for contempt against the 
late Governor Price, all of which created 
much interest, and in all of which he was 
eminently successful. With the exception 
of giving advice and making occasional ad- 
dresses during important campaigns, and 
the memorable struggle which resulted in 
the defeat of the late Governor Abbett for 
the position of United States Senator in 
1887, in- which he was a most potent, and it 
may safely be said the controlling factor, he 
took little part in politics during that time. 
He entered into that fight openly and with 
all the energy that he possessed. 

After his retirement from the governor- 
ship he was three times offered positicns on 
the bench, all of which he felt. constrained 
to refuse. The President of the United 
States.made several tempting offers to him, 
among which were the Russian and Austrian 
missions, but these he declined, and passed 
the residue of his days in private life. 

During the last year of his life he ac- 
cepted a position on the Constitutional Com- 
mission, which was his last public service. 
That commission concluded its labors only 
a few weeks before his death. 

Judge Bedle’s manners were. affable and 





kind, yet he was a man of strong decision 
of character and unflagging business energy. 
None knew him but to. love him; all re- 
spected him; During. the last summer he 
was conscious of illness, but attributed it to 
overwork, and for that reason took his an- 
nual vacation.in July, a month earlier than. 
usual, but without perceptable benefit. On 
his return he sought medical advice, and 
for the first time the fact was developed that 
he was suffering from an aggravated case of 
stone in the bladder. He at once put him- 
self under the care. of the most eminent. 
physicians obtainable, but; too late. He died 
on October 21st last, in the prime of life, im 
the midst of his usefulness. 

His accomplished wife, Althea F. Ran- 
dolph, daughter of the late Judge Penning- 
ton F. Randolph, and five children survive 
him. They are Bennington R. Bedle, at. 
present Consul to Sheffield, England ; Joseph 
D. Bedle and Thomas F,. Bedle, who, with 
Flavel McGee, Esq., were his law partners ; 
Althea R. Rusch, wife of Adolph Rusch of 
New York City, and Randolph Bedle. 

For a number of years he has been a 
ruling elder of the First Presbyterian 
Church of Jersey City, which office he held 
at the time of his death. As such he was. 
elected a delegate to the Presbyterian Gen- 
eral Assembly at Washington, where the 
famous trial of Dr. Briggs for heresy was- 
held, but pressing engagements prevented 
him from accepting that appointment. 

In the business world he was hardly less 
prominent than in his profession. At the 
time of his death he was a member of the 
directories of a number of prominent cor- 
porations; but as this biography is intended 
to cover his gareer in the law no extended 
notice is given of that phase of his life. 

It may safely be said that no man at the 
bar of this state has ever had the respect of 
his brethren or the affections of his people- 
to a greater extent than he. 





119TH LEGISLATURE 





The 119th Legislature of New Jersey met 
Tuesday, January 8. The newly-elected 
Senators were: Parry, Burlington; Ross- 
Cape May; Kuhl, Hunterdon; Herbert, 
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Middlesex; Williams, Passaic, and Gould 
of Sussex. 

Pursuant to the view taken by the Su- 
preme court in its decision on the deadlock 
of last Winter, the secretary of the last 
senate did not call the senate to order, but 
one of the senators, Mr. Voorhees of Union, 
who also called the roll and acted in place 
of the secretary until a temporary chairman 
was elected. 

The senator from Cumberland, Mr. Stokes, 
was elected president of the senate and ex- 
Judge Cross of. Union, speaker of the house, 
both being Republicans. The Democrats 
nominated for president of the senate, Mr. 
Winton of Bergen, and the assembly for 
speaker of the house, Mr. Usher of Hudson. 

The first pill introduced into the senate 
was by Mr. Voorhees, abolishing the Court 
of Common Pleas and substituting county 
court judges, to be elected by the people. 

The session promises to be a short one. 





THE GOVERNOR’S APPOINTMENTS. 





Justice Charles G. Garrison, of Camden, 
was re-appointed by Gov. Werts as justice 
of the Supreme court for the term of seven 
years, and promptly confirmed by the sen- 
ate. He was appointed in January, 1888, to 
succeed Joel Parker. He is now the young- 
est member of the court, being 46 years of 
age, but has made himself popular during 
his term. He has practiced both medicine 
and law and is a cultured gentleman and 
judge. 

Vice Chancellor Robert S. Green, who 
was appointed about a year ago judge of the 
Court of Errors and Appeals, in place of 
Judge Wm. Walter Phelps, deceased, was 
reappointed to this position by the gov- 
ernor and was confirmed by the senate, and 
now takes the seat for a term of six years. 
He continues to hold his position as vice 
chancellor. 

Addison P. Poland has been reappointed 
superintendent of Public Instruction. Among 
other appointments have been the follow- 
ing: Prosecutor of the Pleas, Peter W. 
Stagg, Bergen, in place of Abram D. Camp- 
bell; Eckard P. Budd, Burlington, reap- 
pointed ; Nelson Y. Dungan, of Somerset, in 








place of James J. Meehan, resigned ; Jona- 
than W. Acton, Salem, reappointed. 





ELECTION OF U. S. SENATOR. 





On Wednesday, January 23, the two 
houses at Trenton, which had previously 
met and voted for U.S. Senator, had their 
joint meeting, in which sixty-three Repub- 
licans voted for Wm. J. Sewell and six Re- 
publicans for Franklin P. Murphy of New- 
ark. The Democrats cast their ballots for 
Allen McDermott, giving him eleven votes. 





PORTRAIT OF VICE-CHANCELLOR 
VAN FLEET. 





It is seldom that one sees as faithful a 
portrait as that of the late Vice-Chancellor 
Van leet, which a number of the Newark 
lawyers have had an opportunity of pur- 
chasing during the past week. The like- 
ness is excellent, showing the Vice-Chan- 
cellor as he was shortly before his untimely 
death. Copies of the picture, 7x11 inches, 
may be purchased from Alfred J. Eno, 180 
Market street, Newark, N. J. The price is 
$1.25. 


THE NEW-VICE CHANCELLOR. 








The appointment of Mr. John R. Emery 
as Vice Chaneellor, to succeed the late Vice 
Chancellor Van Fleet, is well received by 
the members of the bar. His abilities are 
well known, and a better appointment could 
scarcely have been made. 

Mr. Emery was born in Flemington, Hun- 
terdon county, July 6, 1842. He was grad- 
uated from Princeton in ’61, and studied 
law under Justice Van Syckel and the 
lamented jurist whom he succeeds in office. 
In ’65 he was admitted to the bar and was 
in partnership with Mr. Van Fleet in Flem- 
ington for a year. Then he went to Tren- 
ton, where he was in partnership with the 
late ex-Senator Richey, and remained there 
until ’74. During the following year he 
went to Newark, where, by dint of hard 
work, he built up the independent practice 
that he has enjoyed up to the present time. 
Ten years ago Vice Chancellor Emery was 
made an advisory master by Chancellor Mc- 
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Gill. He never held any political position, 
though he is a Republican. 

His abilities as an equity lawyer have 
long since placed him in the front rank of 
the legal profession in the state. 





THE WINTON AMENDMENTS. 

The C: nstitutional amendments proposed 
by Senator Winton provide: 

1. That indictment by grand jury shall 
not be a prerequisite in cases cognizable by 
a justice of the peace or in which the maxi- 
mum punishment does not exceed imprison- 
ment for six months or a fine of $100. 

2. That municipalities shall not create 
any debt which shall make the total indebt- 
edness in excess of 10 per cent. of the tax- 
able property. 

3. That no persons or companies shall 
enter into any combination or agreement 
having for its object or effect the controlling 
of the prices of any articles of commerce or 
manufacture, or the products of the soil. 

4, That all constitutional officers (except 
justices of the peace and coroners) shall be 
paid salaries and not fees. 

5. That the legislature shall meet once in 
two years; members of the assembly to be 
elected for two years and senators and the 
governor to be elected for four years. 

6. Betting and gambling to constitute a 
criminal misdemeanor. 

7. The property of all corporations to be 
assessed for taxes under the same laws and 
rules as are the property of individuals. 





ERRORS AND APPEALS OPINIONS. 





At the close of the conference of the 
Court of Errors and Appeals, Jan. 28th, the 
following cases, wherein the court was 
unanimous, or nearly so, were announced as 
decided. The opinions will be filed shortly. 

Village of South Orange v. Whittingham. 
Judgment unanimously reversed. Opinion 
by Beasley, C. J. 

Same v. Rahway Water Commissioners. 
Judgment unanimously reversed. Opinion 
by Beasley, C. J. 

Same yv. Township of Milburn. Judg- 
ment unanimously reversed. Opinion by 
Beasley, C. J. 


tion, No. 3. 





McTague v. Sea Isle L. and B. Associa- 
Judgment unanimously re- 
versed. Opinion by Garrison, J. 

Mayor, etc., of Newark, v. Bonnell. Judg- 
ment reversed. Krueger, J., dissenting. 
Opinion by Garrison, J, 

Same vy. Canfield. Ditto. 

Same vy. Spaeth. Ditto. 

Waters v. Mayor, etc., of Newark. Judg- 
ment unanimously affirmed, on the opinion 
below. 

Wolverton v. Van Syckel. Judgment 
unanimously reversed. Opinion by the 
Chancellor. 

Runyon v. Wilkinson, Gaddis & Co. 
Judgment unanimously affirmed, Opinion 
by Magie, J. 

Pennsylvania Railroad Company v. Na- 
tional Docks, etc., Railroad Company. Judg- 
ment unanimously affirmed, on the opinion 
below. 

Trustees of the Congregation, etc., Sons of 
Abraham, v. Gerbert. Judgment unani- 
mously reversed. Opinion by Van Syckel J. 

Harris v. Guarantee B. and L. Associa- 
tion. Judgment unanimously affirmed. 
Opinion by Garrison, J. 

Doolittle v. Willet.. Judgment unani- 
mously affirmed. Opinion by Van Syckle, J. 


LADIES WANT ADMISSION, 








. The judiciary committee of the house 
showed its gallantry to the fair sex by ac- 
cording a hearing to several ladies on the 
bill for the admission of women to the bar 
of New Jersey. It was held with closed 
doors in a cosy committee room, with Mr. 
Storrs in the chair. 

Mrs. Florence Howe, of Plainfield, was 
the first speaker. “Women come into court 
often enough,” she began, “and women 
were needed to represent them, to stand by 
them, and present their case as women only 
can do, It requires a woman’s wit and a 
woman’s ingenuity to defend a woman suc- 
cessfully. Women should have a voice in 
defending their own sex since they had no 
voice in making the laws; yet they must 
obey them. Women can only come to the 
legislature as suppliants, and it is time beg- 
ging should be abolished. In Plainfield we 
used to have a young lady law student, but 
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she got married, a fact which proves that 
such study is no bar to matrimony.” Mrs. 
Howe then spoke of the progress women 
had made in medicine and declared that in 
that profession they had excelled the men. 
“In the Eastern states,” she continued,“ the 
women outnumber the men,and in many 
cases even when married they were com- 
pelled to support themselves, husbands and 
families. Every time then you shut the 
door of honorable callings to them, such as 
the law, you drive them to something dis- 
honorable, and into that large army of de- 
graded women who disgrace our large 
cities.” She referred to Miss Philbrook as 
a young lady of high intelligence who had 
spent five years in the study of law, and 
whose fitness and character were testified to 
by 300 lawyers of her state. 

Miss Philbrook then addressed the com- 
mittee. She is a slight young lady of modest 
attire and of much brightness and intelli- 
gence. She said about a year ago she made 
application for admission to the bar of this 
state which was denied by the court on the 
ground that “ until the Legislature grants 
to women the privilege of becoming attor- 
neys the weight of reason and authority are 
against the existence of the right.” In pur- 
suance of that decision Mr. Drake had in- 
troduced this bill. She said this is the first 
time the question has been agitated before 
the legislature of New Jersey, and she knew 
it was hard on the first appeal to overcome 
prejudice. 





ADDITIONAL RULE OF THE COURT OF 
CHANCERY OF NEW JERSEY. 





Promulgated January 2, 1895. 

219. The clerk shall not tax, as part of 
the taxable costs in favor of the complain- 
ant, fees for searches, in any partition suit, 
unless, prior to the taxation of such costs, 
the complainant shall file, with the papers 
in the cause, an abstract of the searches 
made for the purposes of said action, which 
shall shortly and clearly indicate precisely 
what searches were made, together with an 
affidavit of the complainant, or his solicitor, 
which shall set forth the amounts of the 
legal fees and charges which were actually 





and necessarily paid or incurred in procuré 
ing such searches; and in an action for the 
foreclosure of a mortgage or of mortgages, 
the clerk shal] not tax in the costs, the ex- 
penses paid or incurred by a’ party in ob- 
taining certificates of search in any of the 
courts or public offices of this state against 
or in relation to the title of the mortgaged 
premises, unless, prior to such taxation 
such certificates shall be filed with the pa- 
pers in the cause. The abstract and certifi- 
cates of search aforesaid shall remain per- 
manently upon the files. 





AN OLD JUSTICE DEAD. 





Amzi J. Dean, justice of the peace in New- 
ark, died at his home, No. 222 Orange 
street, Newark, last month, aged 75. He was 
born in Orange, N. J., and was educated at 
the district school, afterward learning shoe- 
making. Early in life he was elected con- 
stable and receiveJ credit for some import- 
ant arrests. He removed to Newark and 
was elected justice of the peace in 1861, 
holding that office 34 years, until he died. 
His wife died nine years ago. He leaves no 
children. In politics Justice Dean was a 
Democrat and he was widely known. 





HISTORICAL PAPERS. 

Francis B. Lee, Esq., of the Mercer bar, 
is delivering a series of lectures before the 
class in history at the State schools. The 
course is one which is new, and has never 
yet been attempted in Trenton—that of a 
number of papers dealing exclusively with 
the social side of colonial conditions in New 
Jersey. Mr. Lee’s lectures are of half hour 
length and are followed by a ten-minute 
seminar. 





THE OPENING OF THE COURTS IN 
ROME, 





The courts in Rome are opened with great 


ceremony at the beginning of the year. 


This year there was a larger assembly than 
usual of magistrates, lawyers and ladies 
in the great hall of the Plazzo Altieri on the 
opening of the Court of Cassation on the 
third of January. The beautiful hall was 
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especially decorated for the occasion. The 
first rows of seats were occupied by the au- 
thorities, members of the ministry, senators, 
and members of the order of the council of 
advocates. At one o’clock precisely the 


judges of the court entered the hall, pre- 


ceded by three ushers carrying the gilded 
insignia of justice, which they placed upon 
two cushions of crimson velvet before the 
seat of the chief justice. The chief justice 
or president, Senator Ghiglieri, wearing a 
rich toga of velvet and ermine, took the 
<entral seat on the bench, and on his right 
were the administrative officers and on his 
left the associate judges of the court. All 
were dressed. in togas of red velvet and 
wore on their breasts their various decora- 
tions. After the members of the court had 
taken their seats the president called upon 
the aged procurator general, Senator Auriti, 
and he delivered an address. He spoke of 
the administration of justice in Italy during 
the past year and referred especially to the 
suspicions that rested upon the inquests 
made into the scandals connected with the 
failure of tle Banca Romana. He said it 
was unjust to accuse a whole body of men 
because of the faults of individuals and that 
there was danger that the press in times of 
public excitement might have an undue in- 
fluence upon the administration of justice. 
In the name of the king, he declared the 
new judicial year to be open, and it was 
considered significant that he closed by ex- 
pressing the hope that during the coming 
year justice might prosper in the land; The 
address contained a statistical account of 
the civil and criminal cases brought in: the 
Court of Cassation during the past year 
with a comparison with those of other years. 

The court sits in two divisions, criminal 
and civil. Eight or nine judges sit in each 
division. The sessions are held in smaller 
rooms and not in the great hall. The 
judges sit behind a semi-circular bench. 
They wear black gowns, with white bands, 
trimmed with lace hanging like loose shirt 
fronts over their breasts. On their heads 
are blue cloth flat caps bound with gold 
braid. The presiding justice is distinguished 
by a double band of gold braid. On each 
desk are two pots of white metal containing, 





it is to be supposed, one ink, and the other 
sand, The advocates wear black gowns and 
neither caps nor wigs. The clerks of the 
court wear black robes, and the officers are 
dressed in red. The back-ground is the blue 
or red tapestry of a chamber in the old 
palace of Cardinal John Baptist Altieri, and 
the whole effect is picturesque. 

These two little court rooms are on what 
is called the second floor, up two long flights 
of stone stairs, They look out upon the great 
church of the Jesuits, near the Piazza 
Venezia, not far from the foot of Capitoline 
Hill. On the stairs there stands, on‘a 
pedestal, a marble finger at least four feet 
long. It appears to ‘be the little finger of 
the right hand of an ancient colossal statue, 
a suggestive relic of the magnificence of 
Imperial Rome. 

The opening of the Court of Appeals took 
place the next day, with similar ceremonies, 
in the Pallazzo Filippinni, an ancient Mon- 
astery, and founded by St. Filippo Neri early 
in the last century by Borromini alongside 
of the Chiesa Nuova, which Rubens adorned 
with some paintings on his second visit to 


Rome. E. Q. K. 
Rome, January 10, 1895. 





A MATTER OF JURISDICTION. 

The recent charge of a judge to a 
grand jury on a misdemeanor which 
subsequently appeared to be in another 
county, calls to mind a court scene re- 
corded in the Year Book in the reign of 
Edward the First, copied in a late num- 
ber of the Law Quarterly Review : A Prior 
had hung a thief (who had confessed), 
and got himself in hot water about it. 

Spigonruel J.—‘ Call the Prior.’ The 
Prior came. 

Spigonruel J.—‘ Do you claim, infang- 
thef and utfangthef?* 

Hunt (counsel)—‘ Sir, he claims to 
have infangthef.’ 

Spigonruel J.—‘ Was the felony com- 
mitted within the limits of your fran- 
chise ?’ 

Hunt.—‘ No, sir.’ 

Spigonruel J.—‘ Where, then ? ’ 
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Hunt.—‘ We do not know.’ 
Spigonruel J.—‘ Now, sir, Prior, do 
you mean to hold a plea in your court 
of a felony committed out of the limits 
of your franchise, when you claim only | 
infangthef ? ’ | 
(Counsel for the prior turned and | 
doubted to no purpose). What became | 
of the unlucky prior does not appear. | 
- The crown was getting very strict, and | 
rightly, about these franchises. 
The last sentence is the comment of | 
the writer in the Quarterly, who justly | 
thinks that even in the time of Edward | 
I. an ecclesiastic, who possessed a sort | 
of lynch-law franchise to kill a thief, | 
should be entitled to exercise it only on | 
thieves plying their vocation within his | 
own limits. It must have been an in- 
fangthef, and not an utfangthef. 

So in this modern day, if a church is 
to be indicted for a raffle at a fair, it 
must not be done by a foreign grand 
jury. It must be infangfair and not ut- 
fangfair. We must have home rule for 
church raffles as well as for more impor- 
tant functions. 








THE SURROGATE'’S FEE. 





The late Vice-Chancellor Van Fleet pre- 
pared an opinion in the matter of settling 
the estate of S. R. W. Heath, of Newark, in 
the course of which he said: “ For auditing 
and reporting the account of an estate of 
$500,000, consisting of twenty items or less, 
the surrogate is entitled to $500, though the 
actual value of the skill and labor bestowed 
is worth less than $5. It is obvious that 
the effect of a statute which imposes burden 
in this arbitrary manner, and without the 
slightest regard to benefit, should not be 
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enlarged by construction. As the legisla- 
ture cannot compel one citizen to give his 
property to another, it would seem logically 
to follow that it is not within its power to 
ordain that the estates of decedents shall be 
required to pay a particular class of public 
officers $50 for a service which is not reas- 
onably worth $1.” 





FEBRUARY TERM OF CHANCERY. 





The Court of Chancery convened for its 
February term on February 5. The new 
Vice Chancellor, John R. Emery, was sworn 
in by Chancellor McGill. 

Attorney-General Stockton moved that 
the resolutions adopted by the state bar at 
Newark, respecting the death of Vice-Chan- 
cellor Van Fleet be spread upon the min- 
utes of the court. Charles H. Corbin and 
Flavel McGee, of Jersey City, made short 
remarks eulogistic of the deceased jurist, 
after which the Chancellor ordered that the 
resolutions be spread upon the minutes. 





BOOK NOTICES. 





THe New Jersey LAwyers’ DIARY AND 
Bar Directory, 1895. Containing also 
Schedule of Time for Service of Notices, 
County and District Court Rules and 
Practice, County and State Officers, ete. 
Compiled for the convenience of the bar 
by Charles Wolcott Parker, Counsellor-at- 
Law. Jersey City, N. J.: Frederick D. 
Linn & Co., 1895. 

This little book has come to be so useful 
and necessary a tool to the office work of 
every practitioner that tere is little neces- 
sity to speak of it. 

This edition contains the usual rules of 
court and court calendars, service of notices 
in the various courts, the directory of the 
bar, foreign commissioners of deeds, special 
masters, Supreme court commissioners and 
county officers, etc. 

















